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“STATUTORY REVIEW OF THE SENTENCING ACT 1995” 

Statement by Attorney General 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [10.08 am]: The Liberal 
government’s significant reforms to the state’s sentencing laws in 1994–95, one aspect of which was the 
Sentencing Act 1995, have remained unchanged in their essentials for nearly 20 years. Although no major 
concerns have been brought to the government’s attention since then, it is timely to reflect on our sentencing 
laws and to look to ways of improving on them. It needs to be made clear at this point that the Sentencing Act, 
with a few notable exceptions, such as for homicide, does not prescribe the punishment for particular offences. 
These are contained in the Criminal Code or other substantive offence-creating legislation. Rather, the 
Sentencing Act is more concerned with the principles of sentencing, the variety of sentencing options available 
to the courts and how those options operate.  

The review leading to the present report involved targeted consultation with the courts, the Director of Public 
Prosecutions for Western Australia, the Legal Aid Commission, the Aboriginal Legal Service, the Victims of 
Crime Reference Group and various university law faculties. The consultation was issues-based, in that a 
preliminary round of consultation revealed possible areas in respect of which changes to the act could be made. 
These areas were then considered further, the concerns described, and solutions proposed with pro and con 
arguments. In addition, through consideration of developments both nationally and internationally, a number of 
new sentencing options and processes were described and, again, arguments for and against their possible 
adoption in this state were canvassed. The end result of this was an issues and questions paper, in which the 
background and arguments were presented and responses requested. Some 23 responses were obtained from 
interested parties, ranging from the Chief Justice of Western Australia and the Chief Judge of the District Court, 
to individual police officers. 

The report covers some preliminary matters, but mostly concentrates on the examination of, and commentary on, 
a range of sentencing dispositions in the Sentencing Act, from pre-sentence orders through to imprisonment. 
Additionally, comments were received regarding the proposed new sentencing initiatives. Most stakeholders 
endorsed the current principles and purposes of the act. Critical to the sentencing process is the assessment of 
aggravating and mitigating factors and culpability. The majority of stakeholders, especially members of the 
judiciary, felt that these elements of the current Sentencing Act remain as relevant today as they did in 1994 
when it was drafted. 

Parts of divisions 1 and 3 of the Sentencing Act concern the role of victims in the sentencing process. Generally, 
the issues put forward and the overall views of the stakeholders were that there is scope to improve the 
experience of victims in the sentencing process through sentencing reform. Since the report was completed, the 
government has created the office of the Commissioner for Victims of Crime. I have asked the commissioner to 
consider the issues raised and advise me in relation to the role of victims in the sentencing process. The balance 
of the report is essentially concerned with sentencing options as they range in a hierarchy from no sentence and 
no punishment to imprisonment. Overall, the feedback supports the current sentencing hierarchy in Western 
Australia, although within that hierarchy there is scope for improvement to individual sentencing options. 

For the purposes of this statement, I shall simply highlight to the house broad areas where those consulted 
believe more substantial improvements could be made. Around 80 per cent of all sentences imposed in Western 
Australia are fines. Even though they are clearly the most used punishment, it does not necessarily mean their 
application and effectiveness cannot be improved. To this end, a number of suggestions were proposed, 
including having officers in court to assess an offender’s ability to pay; the use of partially suspended fines; and 
the introduction of a stand-alone community work order which could be directly substituted for a fine in cases 
where it is apparent that the offender would not be able to pay an appropriate fine. Interestingly, most 
stakeholders were not in favour of any form of income-related fine. 

The Department of Corrective Services, as the authority primarily responsible for the management of offenders, 
has argued that, whilst there is nothing intrinsically wrong with the current structure of community-based orders, 
their practices and approach have changed over the past 19 years or so and it may be time to completely review 
the whole area of community-based orders. The nature of a suspended imprisonment sentence as it is currently 
structured has been the subject of a degree of public debate in Western Australia in recent years. In Victoria, the 
state government recently abolished the option of a suspended sentence through the Sentencing Amendment 
(Abolition of Suspended Sentences and Other Matters) Act 2013. Feedback to the review generally supported the 
retention of suspended imprisonment in Western Australia but, on the whole, stakeholders would like to see 
more flexibility in the imposition of these sentences. For example, they argue that in nearly all cases, the 
suspension should be linked to conditions, and the introduction of partially suspended sentences should also be 
considered. 



Extract from Hansard 
[COUNCIL — Thursday, 5 December 2013] 

 p7307b-7308a 
Hon Michael Mischin 

 [2] 

The report considered imprisonment. Periodic or “weekend” detention, as it is utilised in New South Wales, was 
put to stakeholders, but the majority preferred instead a combination of electronic tagging, which the government 
is introducing, and various types of conditional suspended imprisonment. In relation to imprisonment itself, most 
stakeholders considered there was merit in abandoning the current restriction of six months as a minimum term 
of imprisonment; rather, they support allowing the minimum term of imprisonment to return to three months, 
which was the limit set in the Sentencing Act when it was first passed. 

Finally, the review report raised the issue of what are called standard non-parole periods, as used in the New 
South Wales Crimes (Sentencing Procedure) Act 1999. In essence, this legislation restricts the range of sentences 
of imprisonment that may be imposed for a specified group of serious offences. If the court wishes to sentence 
outside the specified range it must give written reasons for so doing. The report concludes that such a measure 
should be considered carefully before any possible introduction in Western Australia. In summary, the 
sentencing issues canvassed in the review report represent modest but nonetheless meaningful improvements to 
Western Australia’s laws governing sentencing, and should be supported. Based on the outcomes of this review I 
expect, in the near future, to present to cabinet a package of sentencing reforms. 

Mr President, I will seek leave later in today’s proceedings to table a copy of the review report. 
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